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WHAT REFORM DO WE MEAN? - 31

what reformists kept calling for in the late nineteenth century and
throughout the twentieth; and rightly so: they had to provide them-
selves with the means to adapt.

Questioned in the fields of cultural practices, medical science,
scientific discoveries, and new technologies, many law scholars and
jurists { fugahd) continuously strove to provide answers, sometimes
relying on a more appropriate critical reading of texts (ytihad), and
stating fatawd (legal judgments) accompanied with specific reason-
ing explaining their choices or decisions. Contemporary figir litera-
wre frequently refers to maslahah (common and public interest),
hdjah (need), or darirah (imperative necessity) to explain how the
new challenges of our time should be faced. The point is to adapt
to the new realities of the world while taking into account the com-
mon interest and the necessities and imperatives of the time: such
considerations make it possible to make allowances {rukhas); to state
context-specific, circumscribed, or marginal legal judgments; or to
suggest that the implementation of some particular rules should
be temporarily suspended. On the international level, in Muslim-
majority countries, the contemporary output of fugahd in the fields
of economics or global communications, for instance, is entirely
motivated and nurtured by this adaptive methodology: the worlds
of economics and communication have become extremely complex,
so that legal judgments are formulated to adapt to the new realities
"While protecting Uhe Tundamentals Of Isiamic prncipies, Similary,
the *minority figh” ( figh al-agalliyit) that some scholars’ have been
formulating and producing for the past ten years or so to answer
the needs of Muslims living in a “minority situation,” particularly in
the West, is based on the same approach, since it consists in draw-
ing up legal judgments based on the specific situation of Muslims in
Western contexts and taking into account the Muslim community’s
maslahak and hdjdt as well as the daririt to which the faithful are
subject (laws, taxes, insurance, banks, marriage, armies, food, etc.).

That effort today enables millions of M throughout the
world, including in those societies where they are a religious minority,
to remain as faithful as possible to their religion. Yet, it is also highly
necessary to look into the consequences and limits of that methodol-
ogy today.* For many centuries, that method was and remained the
best means to advance Islamic legal thought. However, the fields of
the human, experimental, and exact sciences have now become so
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Fatwas: Avis Juridiques Covcernant les Musulmans d'Exrope (Lyons:
Editions Tawhid. 2001). While noting the positive contribution of
such an approach, as a first step In peoviding context-specific answers,
| raised the Essue of its evolution and limits.

Part 1T

1. To this corresponds the bulk of the fatawst produced to answer the
needs of Muslims in modern times, whether in a majority or minority
situation. This & a first step, 45 | said, but carcying the refarm peocess
further is a nocessity, os | shall try to demonstrate in the next section
of this book.

L For further reflection into the concept of shartish, see my Western
Mustims and the Future of Istam (New York: Oxfard University Press,
2008), 31-61.

Chapter 3

1. The first date refecs to the Isdamic lunar calendar that starts with Hijrah
(622): this date is of interest in that it enables us to situate scholars in
the lime lapses since the time of the Prophet Muhammad,

2 Two books stand out a5 references as to ash-Shifi¥s lif= Ibn Abi
Hitim ar-Rizl, Kiedb Adab adi-Shifi i wa Mandqibute, od. Muhammad
Zahid ibn al-Hassan al-Kawthari (Cairo: n.p., 1953), and Ab Nu'aym
al-lsfahani, Kitab Hilyat al Awltyd’ wa Tabagdt al-Asfisd’ (Cairo:
Al-maktaba al-arablyys, 1938). One shoald also mention the first gen-
eral synthetic presentation of his Mfe drawn up by al-Fakhr ar-Razl,
Kitab Mandgib adh-ShafiY (Cairo: np., 1933), based on the earlier
works of al-Bayhagi (died 458/1065) who had written 2 biography with
the same title. Those varions works sometimes coatain important dif-
ferences about the dates, places, and stages in Imam ash-ShifiT's life,
but the general framework and the maln circumstances about the
slaboration of his thaught are neardy akike.




